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EDITORIAL COMMENT 

THE REVOLUTION IN PORTUGAL — THE RECOGNITION OP NEW 
GOVERNMENTS 

The apparent success of the recent revolution in Portugal would seem 
to justify a restatement of the law governing the recognition of the 
changes in the form of government of a foreign state. 

It is a fundamental principle of international law that changes in the 
internal government or constitution of a state, as from a monarchy to 
a republic or a change of dynasty, do not affect its identity or continuity 
as an international person or member of the international community. 
This principle is now so universally accepted and so firmly established 
that it really requires no citation of authorities for its support. But any 
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one asking for authority may profitably consult the publicists mentioned 
in the note. 1 

But in case a change in form of government or dynasty is effected by 
revolution or violence, other states should be allowed a reasonable time 
within which to recognize the new government. 

The same general principle applies here as in the case of the recogni- 
tion of a new state. The new government must be firmly established 
and should show evidence of stability and capacity fco carry out its inter- 
national obligations. There should be no serious conflicting claims or 
impending contest with the old government. In the meantime, how- 
ever, necessary business may be transacted with the de facto or local 
government, but such business should be of a distinctly non-political 
character; or, if political, it should not pass beyond the stage of nego- 
tiation. 2 

The question of recognition, whether of a new state or a new govern- 
ment, is political rather than judicial in its nature. 

In Jones v. United States (137 United States 202, and Scott, Cases, 
38), Justice Gray said : — 

Who is the sovereign, de jure or de facto, of a territory is not a judicial, but 
a political question, the determination of which by the legislative and executive 
departments of any government conclusively binds the judges, as well as other 
officers, citizens and subjects of that government. This principle has always 
been upheld by this court and has been affirmed under a great variety of circum- 
stances.* 

The principles which should govern the policy of the United States in 
their recognition of revolutionary states or governments were thus stated 
by Thomas Jefferson in two separate communications to Gouverneur 

iBluntschli, Arts. 39-45; 1 Calvo, §§ 99-104, 182-83; Creasy, 99-110; 1 
Despagnet, Cow, etc., (recent ed., 1910) Nos. 87-88; 1 Piore, Nouveau TraiU, 
Nos. 321-331; Field, Code, Art. 19; Hall (6th ed.) ; 1 Halleck (Baker's 3d ed.), 
90; Holtzendorif in 2 Holtzendorff's Handbueh, 21-23; 1 P. de Martens, TraiU, 
§ 65; 1 Moore's Digest, §§ 78-79; Phillimore, Pt. II, ch. 7; 1 Piedelievre, Nos. 
135-42; Pomeroy, §§ 68-75; 1 Oppenheim, §§ 76-77; 1 Pradier-Fodere, Nos. 149- 
155; 1 Twiss, §§ 18-21; 1 Rivier, 62-63; Ullmann, § 35; 1 Westlake, 58-59; 
Wheaton, §§ 28-32; and Woolsey, §§ 39-40. 

2 For the practice of the United States in such cases, see 1 Moore, Digest, §§ 
43-58, more especially pp. 120, 126, 139. 

s See Scott, pp. 38, 40 and 44, for citation of numerous American and English 
cases on this point. See especially the Republic of Peru v. Dreyfus (1888), L. R. 
38 Ch. D., 348, and the Republic of Peru v. The Peruvian, Guano Co. (1886), L. 
R. 36 Ch. D., 489, referred to on pp. 38 and 40. 
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Morris, then American Minister to France, on November 7, 1792 and 
March 12, 1793: 

It accords with our principles to acknowledge any government to be rightful 
which is formed by the will of the nation, substantially declared. * * * 

We surely can not deny to any nation that right whereon our own govern- 
ment is founded — that any one may govern itself according to whatever form it 
pleases, and change those forms at its own will; and that it may transact its 
business with foreign nations through whatever organ it thinks proper, whether 
king, convention, assembly, committee, president, or anything else it may_choose. 
The will of the nation is the only thing essential to be regarded. 

These principles were reiterated by Daniel Webster, who thus wrote 
Mr. Eives, American Minister at Paris, on January 12, 1852 : 

Before this reaches you, the election will be over; and if, as is probable, a 
decided majority of the people should be found to support the President [Louis 
Napoleon, in his overthrow of the second French Republic], the course of duty 
for you will become plain. From Washington's time down to the present day it 
has been a principle, always acknowledged by the United States, that every nation 
possesses a right to govern itself according to its own will, to change institutions 
at discretion, and to transact its business through whatever agents it may think 
proper to employ. This cardinal point in our policy has been strongly illustrated 
by recognizing the many forms of political power which have been successively 
adopted by France in the series of revolutions with which that country has been 
visited. * * * 

Such governments are, however, under certain obligations. Generally 
speaking, all treaties remain obligatory except those of a personal or 
purely dynastic character; 4 the financial obligations incurred by the 
previous government must be paid; property rights, whether public or 
private, remain unaffected unless alienated or confiscated; and the new 
government is responsible for wrongs and injuries done to the govern- 
ment or nationals of another state. 

As illustrating this last rule, attention may be drawn to the fact that, 
under the convention of 1831, France finally paid to the United. States 
a money indemnity in settlement of claims of American citizens growing 
out of illegal acts committed by Napoleon I. 5 

* Political treaties or alliances form another possible exception. Authorities 
are not agreed upon this point. There will undoubtedly be a strong temptation 
to violate or ignore such political obligations as would be difficult or impossible 
of execution under the changed political conditions surrounding the new. regime. 

» 1 Moore, Digest, pp. 249 and 252. For the full history of the French in- 
demnities paid to citizens of the United States, see 1 Moore, Int. Arbitrations, 
4399-4485. 
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It would appear that all the conditions justifying, if indeed not neces- 
sitating, recognition by the United States have been fulfilled in the case 
of Portugal. The articulate part of the nation appears to have spoken 
and a reasonable time has certainly elapsed during which the new re- 
public has shown strong evidence of stability, sincerity of intention, and 
capacity to fulfill its international obligations. The American people 
can not forget their own revolutionary origin. We may regret the 
bloodshed and violence with which the new Portuguese government has 
been ushered into existence; we may even question the wisdom of the 
wholesale expulsion of the religious orders, but few will contend that 
the new republic is not at least as capable of fulfilling its international 
obligations as was the old, bankrupt, corrupt, and reactionary regime. 
We hold no brief for Portugal, but we believe that the beginning of a 
new and brighter era has dawned upon that unhappy land. 



HENRY M. HOTT 

In a recent editorial comment (3:945) the Journal noted the ap- 
pointment of Henry M. Hoyt as Counsellor to the Department of State, 
and called attention to the valuable services which it was confidently 
expected he would render, not merely the Department, but the Govern- 
ment in the performance of his duties. It is with a deep sense of sorrow 
that the Journal now records the death, on November 20th last, of this 
faithful, efficient and honored public servant within little more than a 
year after his assumption of office. 

Henry Martyn Hoyt, junior, son of General Henry M. Hoyt, a gallant 
soldier in the Civil War and Governor of Pennsylvania, was born at 
Wilkes-Barre, Pennsylvania, December 5, 1856. He studied at Yale, 
where he was a classmate of President Taft, graduating in the year 1878. 
Three years later he received the degree of bachelor of law from the 
University of Pennsylvania. Appointed Assistant Attorney-General of 
the United States in 1897, he served in that capacity until 1903, when 
he was appointed Solicitor-General of the United States by his life-long 
friend and associate, the then Attorney-General and now accomplished 
Secretary of State, Mr. Knox. 

Upon the inauguration of President Taft, Mr. Hoyt, at the instance 
of Secretary Knox, resigned the office of Solicitor-General, which he had 



